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WWE'G Ouwr Hew Members

We wish to extend a warm welcome to the following member, who has recently
joined BHSEA: -
e Jonathan Carr, Union Health & Safety Representative, Unite the Union

Monthly Meeting 14" February 2011

The Chairman, Ed Friend, gave a special welcome to the speaker Jane Byford, Partner
and Head of Employment, of BHSEA Member, Martineau, Solicitors and Members
attending for the first time: -

e Jean Harris, The University of Birmingham

e James Griffin, West Midlands Police Federation

The Secretary read out apologies for absence from G.Mulholland, T.Prestage and
D.Masaun.

Safe Maintenance Seminar

Don’t forget that we are holding a full day Seminar on 11" April in the Birmingham
Medical Institute, on the very critical issues surrounding Maintenance Work. This
subject is the object of a very high profile initiative by the HSE and TUC to tackle the
high-risk activities in maintenance work. Even if you work in an apparently low-risk
environment of an office, essential maintenance work on building systems such as lifts
and wiring installations can expose you to an unusually high-risk activity.

So, think of yourself AND your colleagues by making an on-line block booking onto
our Seminar from our website, www.bhsea.org.uk ?



http://www.bhsea.org.uk/
mailto:secretary@bhsea.org.uk
http://www.bhsea.org.uk/

Presentation: The Equality Act 2010

Jane Byford, Pariner, Head of Employment, Martineau Solicitors.

ane said that the Equality Act was originally
Jintended to consolidate existing legislation but had

developed a wider scope by bringing together 9

previous Acts and about 100 Statutory Instruments.
It was considered to be long overdue, needed de-
cluttering and making more accessible.

Six discrimination strands in the old laws are now
replaced Nine Protected Characteristics: -

o Age

Disability

Gender reassignment

Marriage/Civil Partnership

Pregnancy/Maternity

Race

Religion/Belief Jane Byford, Martineau
Sex

Sexual orientation.

One area where changes have been made is in respect of the definition of
discrimination. The Equality Act renders Direct Discrimination unlawful, “because of”
these protected characteristics, instead of using the phrase “on the grounds of”” from the
previous legislation, because the latter was considered to be less accessible to the
ordinary user!

The new Act also applies to the issue of “Perceived (rather than actual) discrimination”,
where direct discrimination is practiced against a person because others ‘think’ he
possesses a protected characteristic. The law now applies to all protected
characteristics, whereas previously it only applied to race, sexual orientation, religion or
belief or age. Jane cited a key case on this issue, prior to the Equality Act, as English —
vs. — Thomas Sanderson Blinds Ltd. in which the Court of appeal held that an individual
had been harassed on the grounds of sexual orientation, when he was teased about being
homosexual because he had been to a boarding school at Brighton. He was not gay,
those teasing him knew he was not gay and he knew that those teasing him did not think
he was gay!

The Equality Act also extends coverage similarly in cases of discrimination against
someone who associates with someone possessing the protected characteristics. Under
the old laws, case law was drawn from Attridge Law —vs.- Coleman, where the Appeal
Court held that Ms Coleman had been discriminated against because of her son’s
disability, in that she was not allowed to work flexibly to enable her to care for him.
Jane added that this means that an employer needs to be more aware of their employees’
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circumstances so that, say, if an employee has been leaving work early, the employer
should take steps to find out why. There is also a risk of Vicarious Employer Liability
occurring, if supervisory levels are not made aware of the Act and its provisions in this
respect.

Jane went on to say that the new Act also harmonised and extended the definition of
Indirect Discrimination whereby there was an unintended discrimination of, say, a
disabled person who might be more affected than the rest of the workforce when certain
measures were introduced.  She commented that compensation claims are on the
increase and that there is no cap on the awards!

Another significant change has been introduced with the definition of Harassment that
has also been harmonised. Previously, harassment under the Sex Discrimination Act
was substantially wider than in other strands, in that employers could, in certain
circumstances, could be liable for repeated harassment of employees by third parties.
Harmonisation now means that employers need to make themselves aware if third
parties are harassing their employees and make sure that it is stopped. If harassment
occurs on at least three occasions, without action by the employer, then liability might
occur (3 strikes and you’re out!). It would be wise for employers to communicate to
their employees the need to report any incidents to senior management, in order to assist
with a defence against any potential challenge at a later date. This also means that an
employee could complain about behaviour that he/she finds objectionable, even if it is
not directed at him/her and neither does the complainant need to possess the relative
characteristic. ~ This could cover circumstances where the behaviour is directed at
someone else, who may or may not complain themselves. It could be simply the
witnessing of bad behaviour, of which the employee complains, like racist language.

Jane went on to say that a special provision for claims of combined discrimination
would come into force on 6™ April 2011. It has been recognised that some of the worst
cases are suffered by people falling into more than one disadvantaged group, such as
Pakistani Women.

Jane then went on to describe how the Act provided for Lawful Discrimination through
the new “occupational requirement” defence, which does not now need to “genuine” or
“determining”. This change was introduced, presumably Jane added, on the basis that
these words added little value. Examples of this were casting a black man for the role
of Othello, or a woman for a job in a hostel for abused women. Mark Hoare of
University of Birmingham comment that the Mines and Quarries Act specifically
excluded women from underground jobs.

Jane continued by saying that another provision on Positive Discrimination is due to
come into force on 6" April 2011. This could see employers placing job adverts in the
Minority press, as well as the mass media, to encourage recruitment from particular
groups. Employers will be ‘permitted’ (but not required) to take under-representation
of particular group into account when selecting between two equally qualified
candidates. It is not yet clear how questions of whether two candidates are “equally
qualified” will be resolved.  Jane offered the opinion that this could be blatant
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discrimination and that it was not good law! If a woman, say, got a job by this process,
she would hate to think that she had ‘won’ it for that reason alone and not on merit!

Regarding enforcement, Jane said that Employment Tribunals had the power to make
recommendations to benefit the wider workforce in the whole of an organisation and
were not limited to the particular claimant in the case. The recommendations are not
binding, as an employer will not face enforcement action for failing to comply.
However where a respondent fails to comply with this supportive recommendation and
then faces a subsequent discrimination action, the failure to comply can be used as
evidence to support the subsequent claim.

Another change that the Act has introduced is in the definition of Disability with the
removal of the “capacities” list for mobility, eyesight, manual dexterity etc., which the
DDA stipulated must be affected. Now the person is disabled if he has a mental or
physical impairment that causes a substantial and long-term adverse effect (> 12
months) on carrying out day-today activities. This makes it less burdensome for an
employee to prove disability.

The Equality Act also replaces the “disability-related discrimination” with the concept
of “discrimination arising from disability”. The effect of this change was highlighted
by the case of London Borough of London — v — Malcolm. In this case Malcolm, a
schizophrenic tenant, had illegally sub-let his council flat and was evicted. Malcolm
argued that the sub-letting was only done because of his condition and therefore he was
discriminated against. The House of Lords ruled that this was not so, because a fit
person would also have been evicted if he had sub-let. This is apparently unfair and the
Equality Act seeks to redress this by using the phrase “discrimination arising from
disability”, so that Malcolm would not have been evicted under the new law.

Jane added that employers also need to consider carefully any issues with a disabled
employee especially if they have not specifically said they were disabled, but who may
be showing some signs. In other words, discrimination may occur if an employer
knows of the disability AND may also occur if they should have known! Reasonable
adjustments should be made to the workplace or working arrangements to take care of
the employee. This extends to the provision of “auxiliary aids”, such as an adapted
keyboard or text-to-speech software, at no extra cost to the employee.

Another important area affected by the Act concerns the issue of Pre- employment
Enquiries, which are now outlawed, unless made for one of the prescribed reasons.
This was not in the original draft of the Bill, Jane said, but was inserted after lobbying
from disabled groups who thought it was “probably the single biggest difference that it
could make” to employment of disabled people! The House of Lords strengthened the
original Commons proposal with an outright prohibition of health questionnaires.

So, this means that an employer is not allowed to ask a potential employee a question
about health, apart from for one of the following, prescribed reasons: -



To determine whether reasonable adjustments needs to be made for the recruitment
process.

For the purpose of monitoring diversity;

For the purpose of taking “positive action” in line with the Act;

To establish whether the applicant has a particular disability, where having that
disability is a requirement of the job; or

o To establish whether the applicant will be able to “carry out a function that is

intrinsic to the work concerned’”;

Note; It is the last question that is most closely related to the traditional Pre-employment
Questionnaires’ objectives to identify where applicants’ ailments might be aggravated
by the requirements/environment of the workplace.

This restriction applies whether the employer asks the applicant or another person, for
example, the applicant’s former employer in a reference request.

The consequences of asking a pre-employment health question, for any other than a
prescribed reason, can be an investigation by the Equality and Human Rights
Commission (EHRC), even if no discrimination has taken place! = The EHRC can
order an employer to implement an action plan and fine it £5,000. If an employer asks
a health question, this does not amount to discrimination if he does not rely on the
answer in making a decision on whether to employ the applicant. If the chosen
candidate can be shown to be better qualified, this would avoid liability. Equally, if the
employer could show that an applicant was rejected because of the consequences of the
disability, rather than its existence, then liability is avoided. These circumstances need
very carefully considered, including the possibility of making reasonable adjustments.

Should an employee bring a direct disability discrimination claim, and the employer
asked a pre-employment health question for a non-prescribed reason, the burden of
proof automatically shifts to the employer to prove that no discrimination took place.
Questions about past health are unlikely to be acceptable, Jane added, because they are
not focused on the applicant’s current capabilities. Employers should always,
therefore, be very wary of asking questions that start “Have you ever suffered from...”
Be aware that any measures that affect a disabled employee more than the rest of the
workforce could have the potential for an indirect discrimination claim.
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Members asked many questions throughout Jane’s presentation and made a lot of
contributions to the debate, which could have gone on till next month. All good things
must come to an end and the Chairman reluctantly closed the questions by thanking
Jane for making a most challenging topic so interesting in a simple and easy-to-
understand way.



Members ' Cormer

Chairman Ed Friend gave the presentation in this informal meeting slot, this month. He
chose the subject of Leadership as his theme and harked back to his earlier days as a
Factory Inspector, when he inspected a foundry in Halesowen. It was quite a small
firm, with an owner and about 14 staff, he recalled, but what amazed Ed most of all was
the absolutely spotless condition it was in. When he asked the owner “Why?”, he was
told, simply “Because I wanted it clean!”.

Coming up to the present day, Ed said he had witnessed a similarly simple, direct
approach in the quarry industry, where direct control of their contractors and close
involvement of the workforce had slashed lost time accidents drastically. This starts
with the Chief Executive Officer (CEO) who gets directly involved and this is continued
down through the Directors who spend one day/month on Safety activities, asking
searching questions about what goes on at the worker level to secure their enthusiastic
involvement. Ed quoted the example of the Mexican CEO of the CEMEX Group at
their Rugeley Quarry, sitting in an earthmover in the early morning, talking about what
the workers thought! Managers have to attend these visits and this has vastly improved
Industrial Relations in the quarries, so that H&S improvements have translated into
other aspects of IR. Managers also began to see what the benefits result from this
approach and one of the side effects is that plant damage is noticeably reduced!

The key factor is that everyone is held to account for his or her actions — and that holds
good for Equality Performance as well!

The Members’ Corner slot in March will be a DVD about the video training system
provided by BHSEA Member, VOCAM EUROPE, who are based in Solihull! We are
always looking for more volunteers for the Members’ Corner slot, so why not bet in
touch with the Secretary to arrange for your debut?






Date of the next Meeting

2.00 pm on Monday 14™ March
at the Birmingham Medical Institute

Construction Meeting

HSE On-Line Tool for Selection of RPE

Bob Rajan, HSE Principal Inspector of Health & Safety

Compared to Asbestos, Pulmonary Diseases are the UK’s biggest
killers in the workplace and for many years they have been high on the

HSE’s list of priority targets.

A crucial element in the fight against these diseases is the correct
selection of Respiratory Protective Equipment (RPE) and the on-line

RPE Selection tool, which we will be able to demonstrate ‘live’!

We are also combining this initiative with the British Safety Industry
Federation’s (BSIF) campaign to provide better advice across the

counter at equipment suppliers. A good ‘double bill’ on RPE!

Members’ Corner
Look at an interesting DVD Training system!

Don’t forget the buffet lunch at 1.15 pm!




